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Highlights
e Indetermining the recoverable damages of market manipulation, in the American legal
system, causal relationship between market manipulation and the loss incurred is assumed
based on the "Fraud on the Market" theory.

e Separating transaction causation from loss causation in establishing the causal relationship between
market manipulation and the loss incurred and choosing the "Out of Pocket"* method in calculating
the recoverable damages, are in accordance with standards of the Iranian legal system.

Abstract

Although compensation for losses resulting from securities fraud, including market
manipulation, has received the attention of legislators and courts in the US and Iranian legal
systems, it has aIwaYs faced challenges. The difficulty of establishing a causal relationship
between the harmful act and the damage suffered and determining the appropriate method
of calculating the amount of recoverable damages has led the American legislator and
courts to take the initiative and establish specific rules for this area. In this article, the
challenges of civil liability resulting from capital market manipulation have been examined
through a comparative study and an analytical-descriptive method and it has been
concluded that it is possible to adopt the American legal system in the field of separating
transaction causation from loss causation in establishing the causal connection between
market manipulation and the loss incurred and to choose the "Out of Pocket” method in
calculating the amount of recoverable damage, taking into account the standards of the
Iranian legal system. However, the assumption of a causal connection based on the "Fraud
on the Market" theory, especially considering "Market Efficiency" as the basis of the
aforementioned theory, is not consistent with the legal system ?ovemin%the Iranian capital
market and cannot be applied in claims for damages resulting from market manipulation.s
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Extended Abstract

Market manipulation is forbidden in both American and Iranian legal
system and leads to administrative, criminal and civil sanctions. The civil
liability of market manipulation is a Controversial issue. Although private
remedies and compensation for losses resulting from securities fraud,
including market manipulation, has received the attention of legislators and
courts in the US and Iranian legal systems, it has always faced challenges.
In this article, the challenges of civil liability resulting from capital market
manipulation have been examined through a comparative study of

American and Iranian legal system and an analytical-descriptive method.

Introduction

One of the most difficult problems which has confronted courts in
interpreting the securities acts has been the degree to which private
remedies should be afforded for their enforcement. The difficulty of
establishing a causal connection between the harmful act and the damage
suffered (causation) and determining the appropriate method of calculating
the amount of recoverable damages has led the American legislator and
courts to take the initiative and establish specific rules for this area.

To establish a claim for damages under Rule 10b-5 in American legal
system, a plaintiff must show: 1- A material misrepresentation or omission,
2- Scienter, 3- A connection with the purchase or sale of a security, 4-
Reliance (or transaction causation), 5- Economic loss, 6- Loss causation.!
To prevail in a market manipulation claim under Rule 10b-5, plaintiffs
must establish that “(1) they were injured [that is, loss causation]; (2) in
connection with the purchase or sale of securities; (3) by relying on a
market for securities; (4) artificially affected by defendant’s manipulative
conduct; and (5) the defendant[s acted with] scienter.”?

In American legal system to satisfy the element of causation, a plaintiff
must prove both transaction and loss causation. Courts have defined
transaction causation as the causal connection between a defendant's fraud
and a plaintiff's engagement in the transaction in question. Some courts
have also characterized transaction causation as a form of "but for"
causation. Although a plaintiff can establish transaction causation by
proving that the transaction would not have occurred but for the defendant's
fraud, transaction causation only requires a plaintiff to demonstrate that the

1. Silverman, M. (2010). Fraud created the market: presuming reliance in Rule 10b-5
primary securities market fraud litigation. Fordham L. Rev; 79, p 1796.

2. Moos, D. (2004). Pleading around the Private Securities Litigation Reform Act:
Reevaluating the Pleading Requirements for Market Manipulation Claims. S. Cal. L.
Rev; 78, p 768.
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defendant's fraudulent misconduct affected the terms of the resulting
transaction. Generally, courts have taken a broad approach to transaction
causation and some courts have even stated that it is merely another way
of describing reliance.

Loss causation, on the other hand, which courts have defined as the
causal connection between a defendant's fraud and a plaintiff's injury, is
the source of much controversy and confusion. While some courts view
loss causation as a form of proximate causation and utilize traditional
proximate causation tests in loss causation analyses, other courts have
adopted a broader approach to loss causation and allow the loss causation
requirement to be satisfied by proof of "some causal nexus" between a
plaintiff's pecuniary loss and a defendant's fraudulent misconduct. Thus,
the burden that a plaintiff must overcome to satisfy loss causation varies
with each jurisdiction.!

In addition to the Satisfaction of the element of causation, determining
the method of calculating recoverable damages is another challenge in this
field. In American legal system the proper measure of damages for
violations of the antifraud provisions of the federal securities laws like
market manipulation has developed with a large degree of uncertainty,
resulting in a multiplicity of formulations. There are various measures of
damages in securities fraud suits like "out of pocket™ and "expedient out of
pocket". the out of pocket measure is the traditional measure of damages
in American legal system. This is the difference between the transaction
price and the real or actual value. This approach has the merit of limiting
recovery to the plaintiff's actual loss, thereby eliminating any potential
speculative gain. The principal disadvantage may be the difficulty of
establishing actual value at the time of the plaintiff's trade. The so-called
"expedient" or "modified" out of pocket measure accepts the out of pocket
measure in principle. Nevertheless, to avoid the practical difficulty of
determining the real value of the stock at the time of the plaintiff s trade,
the "expedient™ out of pocket measure substitutes for this "true value™ the
market price after detection of fraud.?

Methodology

In this article, the challenges of civil liability resulting from capital
market manipulation have been examined through a comparative study of
American and Iranian legal system and an analytical-descriptive method.

1. Escoffery, D. S. (1999). A Winning Approach to Loss Causation Under Rule 10b-5 in
Light of the Private Securities Litigation Reform Act of 1995 (PSLRA). Fordham L.
Rev; 68, p 1790.

2. Wang, W. K. (2009). Measuring Insider Trading Damages for a Private Plaintiff. UC
Davis Bus. LJ, 10, p 9.
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Conclusions

it has been concluded that it is possible to adopt the American legal
system in the field of separating transaction causation from loss causation
in establishing the causal connection between market manipulation and the
loss incurred and to choose the "Out of Pocket" method in calculating the
amount of recoverable damage, taking into account the standards of the
Iranian legal system. However, the assumption of a causal connection
based on the "Fraud on the Market" theory, especially considering "Market
Efficiency" as the basis of the aforementioned theory, is not consistent with
the legal system governing the Iranian capital market and cannot be applied
in claims for damages resulting from market manipulation.
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